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42.1201 [Reserved]

42.1202 Responsibility for executing
agreements.

The contracting officer responsible
for processing and executing novation
and change-of-name agreements shall
be determined as follows:

(@) If any of the affected contracts
held by the transferor have been as-
signed to an administrative con-
tracting officer (ACO) (see 2.1 and
42.202), the responsible contracting offi-
cer shall be—

(1) This ACO; or

(2) The ACO responsible for the cor-
porate office, if affected contracts are
in more than one plant or division of
the transferor.

(b) If none of the affected contracts
held by the transferor have been as-
signed to an ACO, the contracting offi-
cer responsible for the largest unset-
tled (unbilled plus billed but unpaid)
dollar balance of contracts shall be the
responsible contracting officer.

(c) If several transferors are involved,
the responsible contracting officer
shall be—

(1) The ACO administering the larg-
est unsettled dollar balance; or

(2) The contracting officer (or ACO)
designated by the agency having the
largest unsettled dollar balance, if
none of the affected contracts have
been assigned to an ACO.

42,1203 Processing agreements.

(a) If a contractor wishes the Govern-
ment to recognize a successor in inter-
est to its contracts or a hame change,
the contractor must submit a written
request to the responsible contracting
officer (see 42.1202). If the contractor
received its contract under Subpart 8.7
under the Javits-Wagner-O’Day Act,
use the procedures at 8.716 instead.

(b) The responsible contracting offi-
cer shall—

(1) Identify and request that the con-
tractor submit the information nec-
essary to evaluate the proposed agree-
ment for recognizing a successor in in-
terest or a name change. This informa-
tion should include the items identified
in 42.1204 (e) and (f) or 42.1205(a), as ap-
plicable;

(2) Notify each contract administra-
tion office and contracting office af-
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fected by a proposed agreement for rec-
ognizing a successor in interest, and
provide those offices with a list of all
affected contracts; and

(3) Request submission of any com-
ments or objections to the proposed
transfer within 30 days after notifica-
tion. Any submission should be accom-
panied by supporting documentation.

(c) Upon receipt of the necessary in-
formation, the responsible contracting
officer shall determine whether or not
it is in the Government’s interest to
recognize the proposed successor in in-
terest on the basis of—

(1) The comments received from the
affected contract administration of-
fices and contracting offices;

(2) The proposed successor’s responsi-
bility under subpart 9.1, Responsible
Prospective Contractors; and

(3) Any factor relating to the pro-
posed successor’s performance of con-
tracts with the Government that the
Government determines would impair
the proposed successor’s ability to per-
form the contract satisfactorily.

(d) The execution of a novation
agreement does not preclude the use of
any other method available to the con-
tracting officer to resolve any other
issues related to a transfer of con-
tractor assets, including the treatment
of costs.

(e) Any separate agreement between
the transferor and transferee regarding
the assumption of liabilities (e.g., long-
term incentive compensation plans,
cost accounting standards noncompli-
ances, environmental cleanup costs,
and final overhead costs) should be ref-
erenced specifically in the novation
agreement.

(f) Before novation and change-of-
name agreements are executed, the re-
sponsible contracting officer shall en-
sure that Government counsel has re-
viewed them for legal sufficiency.

(g) The responsible contracting offi-
cer shall (1) forward a signed copy of
the executed novation or change-of-
name agreement to the transferor and
to the transferee and (2) retain a signed
copy in the case file.

(h) Following distribution of the
agreement, the responsible contracting
officer shall—
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(1) Prepare a Standard Form 30,
Amendment of Solicitation/Modifica-
tion of Contract, incorporating a sum-
mary of the agreement and attaching a
complete list of contracts affected;

(2) Retain the original Standard
Form 30 with the attached list in the
case file;

(3) Send a signed copy of the Stand-
ard Form 30, with attached list to the
transferor and to the transferee; and

(4) Send a copy of this Standard
Form 30 with attached list to each con-
tract administration office or con-
tracting office involved, which shall be
responsible for further appropriate dis-
tribution.

[48 FR 42370, Sept. 19, 1983, as amended at 62
FR 64934, Dec. 9, 1997; 63 FR 1533, Jan. 9, 1998;
64 FR 51834, Sept. 24, 1999]

42.1204 Applicability of
agreements.

(a) 41 U.S.C. 15 prohibits transfer of
Government contracts from the con-
tractor to a third party. The Govern-
ment may, when in its interest, recog-
nize a third party as the successor in
interest to a Government contract
when the third party’s interest in the
contract arises out of the transfer of—

(1) All the contractor’s assets; or

(2) The entire portion of the assets
involved in performing the contract.
(See 14.404-2(1) for the effect of nova-
tion agreements after bid opening but
before award.) Examples of such trans-
actions include, but are not limited
to—

(i) Sale of these assets with a provi-
sion for assuming liabilities;

(if) Transfer of these assets incident
to a merger or corporate consolidation;
and

(iii) Incorporation of a proprietorship
or partnership, or formation of a part-
nership.

(b) A novation agreement is unneces-
sary when there is a change in the own-
ership of a contractor as a result of a
stock purchase, with no legal change in
the contracting party, and when that
contracting party remains in control of
the assets and is the party performing
the contract. However, whether there
is a purchase of assets or a stock pur-
chase, there may be issues related to
the change in ownership that appro-
priately should be addressed in a for-
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mal agreement between the contractor
and the Government (see 42.1203(e)).

(c) When it is in the Government’s in-
terest not to concur in the transfer of
a contract from one company to an-
other company, the original contractor
remains under contractual obligation
to the Government, and the contract
may be terminated for reasons of de-
fault, should the original contractor
not perform.

(d) When considering whether to rec-
ognize a third party as a successor in
interest to Government contracts, the
responsible contracting officer shall
identify and evaluate any significant
organizational conflicts of interest in
accordance with subpart 9.5. If the re-
sponsible contracting officer deter-
mines that a conflict of interest cannot
be resolved, but that it is in the best
interest of the Government to approve
the novation request, a request for a
waiver may be submitted in accordance
with the procedures at 9.503.

(e) When a contractor asks the Gov-
ernment to recognize a successor in in-
terest, the contractor shall submit to
the responsible contracting officer
three signed copies of the proposed no-
vation agreement and one copy each,
as applicable, of the following:

(1) The document describing the pro-
posed transaction, e.g., purchase/sale
agreement or memorandum of under-
standing.

(2) A list of all affected contracts be-
tween the transferor and the Govern-
ment, as of the date of sale or transfer
of assets, showing for each, as of that
date, the—

(i) Contract number and type;

(ii) Name and address of the con-
tracting office;

(iii) Total dollar value, as amended;
and

(iv) Approximate remaining unpaid
balance.

(3) Evidence of the transferee’s capa-
bility to perform.

(4) Any other relevant information
requested by the responsible con-
tracting officer.

(f) Except as provided in paragraph
(g) of this section, the contractor shall
submit to the responsible contracting
officer one copy of each of the fol-
lowing documents, as applicable, as the
documents become available:
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